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REPORT  AND  ORDER 


I. 


BACKGROUND 


1.  On  August  16,  1995,  the  Commission  issued  a  Notice  of  Proposed  Rulemaking 
("Notice")  which  sought  comments  from  interested  parties  on  its  proposed  amendment  to  the 
transfer  of  a  license  regulations  under  207  CMR  4.01  -  4.06. 

2.  The  Commission  issued  the  Notice,  in  part,  as  a  result  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act  of  1992  (the  "1992  Cable  Act")  and  the  subsequent 
review  of  its  procedures  for  the  transfer  or  assignment  of  a  license.  In  addition,  the  Commission 
has  historically  recognized  the  need  to  review  these  regulations.  In  revising  its  regulations,  the 
Commission  has  sought  to  reduce  the  administrative  burden  and  uncertainty  surrounding  the 
license  transfer  process.  The  Commission's  goal  is  to  streamline  its  regulations  so  that  both 
issuing  authorities  and  cable  operators  may  function  in  a  predictable  and  simplified  regulatory 
environment  and  make  the  transfer  process  more  effective  and  efficient. 

3.  The  Commission  sought  comments  regarding  the  existing  regulations,  how  they  are 
used  by  local  governments  and  cable  operators,  and  how  the  Commission  might  be  able  to 
improve  them.  The  Commission  held  a  public  hearing  on  September  6,  1995  in  Boston.  The 
following  individuals  testified  at  the  hearing:  Kenneth  Ira  Spigle,  Esq.  of  Rubin  and  Rudman 
for  New  England  Cable  Television  Association,  Inc.  ("NECTA");  David  Cole,  Chairman, 
Barnstable  Cable  Advisory  Committee  (the  "Barnstable  Committee")  and  Mary  E.  McLaughlin, 
Esq.,  Counsel  and  Director  of  Government  Affairs  for  Continental  Cablevision  ("Continental"). 

4.  In  addition  to  the  comments  made  at  the  public  hearing,  the  Commission  received 
written  comments  from:  the  Sharon  Cable  TV  Oversight  Committee  by  Norman  Morris, 
Chairman  (letters  dated  August  28,  1995  and  September  18,  1995)(the  "Sharon  Committee"); 
NECTA,  represented  by  Kenneth  Ira  Spigle,  Esq.,  Rubin  and  Rudman;  Time  Warner 
Entertainment  Company,  L.P.  ("Time  Warner"),  represented  by  Cameron  F.  Kerry,  Esq., 
Mintz,  Levin,  Cohn,  Ferris,  Glovsky  and  Popeo,  P.C.;  Cablevision  Systems  Corporation 
("Cablevision"),  represented  by  Cameron  F.  Kerry,  Esq.,  Mintz,  Levin,  Cohn,  Ferris,  Glovsky 
and  Popeo,  P.C.;  Continental  Cablevision,  represented  by  Laura  Steinberg,  Esq.,  Sullivan  & 
Worcester  and  Mary  E.  McLaughlin,  Counsel  and  Director  of  Government  Affairs;  Peter  J. 


•  Formally,  the  "Massachusetts  Community  Antenna  Television  Commission"  under  M.G.L.  ch.  166A,  §2. 


Epstein,  Esq.  and  the  Lexington  Cable  TV  Advisory  Committee  (the  "Lexington  Committee") 
by  Julian  J.  Bussgang,  Member. 

5.  In  general,  comments  supported  the  Commission's  proposal  to  amend  the  transfer 
regulations.  However,  all  commenters  disagreed  with  the  Commission's  proposal  to  delete  its 
regulations  which  define  which  types  of  transactions  constitute  a  transfer  of  a  license.  NECTA, 
Continental,  Time  Warner  and  Cablevision  commended  the  Commission's  efforts  to  simplify  and 
clarify  the  transfer  regulations.1  Several  parties,  with  significant  experience  filing  transfer 
applications,  commented  that  regulatory  reform  was  timely,  given  the  rapidly  changing 
telecommunications  landscape.2  Several  commenters  recommended  that  the  Commission  draft 
language  which  would  clarify  the  scope  of  the  transfer  review  process  and  outline  time  frames 
for  commencing  and  completing  a  transfer  review.3  Conversely,  Mr.  Epstein  commented  that 
there  does  not  appear  to  be  evidence  that  the  regulations  are  not  working  or  are  placing  undue 
burdens  on  municipalities  or  cable  operators.4 

H.        APPLICABILITY  REGULATION 

A.   Proposal 

6.  In  its  Notice,  the  Commission  proposed  to  delete  Section  4.01  of  its  regulations 
because  it  merely  repeats  the  statutory  requirement  of  M.G.L.  ch.  166A,  §  7  that  an  issuing 
authority  must  give  prior  written  consent  to  a  transfer  or  assignment  of  a  license.5 


1  NECTA  Comments,  p.  1;  Continental  Comments,  p.  1;  Time  Warner  Comments,  p.  1; 
Cablevision  Comments,  p.  2. 

2  Continental  submitted  81  transfer  applications  in  Massachusetts  in  its  recent  transaction 
with  Colony  Communications.  Continental  Comments,  pp.  2,  6.  Time  Warner  has  been 
through  at  least  34  transfer  proceedings  in  the  past  nine  years.  Time  Warner  Comments,  p.  2. 
Cablevision  has  been  through  more  than  70  transfer  proceedings.  Cablevision  Comments,  pp. 
1-2. 

3  See  NECTA  Comments;  Continental  Comments;  Time  Warner  Comments;  Cablevision 
Comments. 

4  See  Peter  J.  Epstein,  Esq.,  Comments. 

5  In  its  written  comments,  the  Barnstable  Committee  stated  that  the  "Commission  may  be 
suggesting  that  .  .  .  M.G.L.  Chapter  166A,  Sec.  7  should  be  repealed  ....  The  Town  of 
Barnstable  certainly  hopes  that  the  Commission  does  not  intend  to  seek  the  repeal  of  the  Statute." 
See  Barnstable  Committee  Comments,  pp.  1-2.  The  Commission  has  no  intention  of  repealing 
the  statute,  nor  does  it  have  the  authority  to  do  so. 


B.  Comments 

7.  NECTA,  Continental  and  the  Sharon  Committee  agreed  with  the  Commission  that 
Section  4.01  is  primarily  a  repetition  of  statutory  language  found  in  M.G.L.  ch.  166A,  §  7  and 
should  be  repealed.6  No  party  raised  an  objection  to  the  repeal  of  Section  4.01. 

C.  Discussion 

8.  Section  4.01  of  the  Commission's  rules  reads  as  follows:  "No  license  shall  be 
transferred,  assigned,  or  disposed  of  in  any  manner,  voluntarily  or  involuntarily,  directly  or 
indirectly,  or  by  transfer  of  control  of  any  entity  holding  such  license  to  any  person  or  entity, 
except  after  prior  approval  by  the  issuing  authority,  and  as  hereinafter  provided."  M.G.L.  ch. 
166A,  §  7  reads,  in  part:  "No  license  or  control  thereof  shall  be  transferred  or  assigned  without 
the  prior  written  consent  of  the  issuing  authority  .  .  .  [whose]  consent  shall  be  given  only  after 
a  hearing  upon  a  written  application  therefor  on  forms  to  be  prescribed  by  the  commission." 

9.  The  language  of  Section  4.01  is  primarily  a  repetition  of  M.G.L.  ch.  166A,  §  7  and 
does  not  contribute  to  the  understanding  of  the  transfer  process.  After  due  consideration, 
therefore,  the  Commission  repeals  Section  4.01. 

m.       TRANSFER  OF  CONTROL 

A.  Proposal 

10.  Section  4.02  of  the  Commission's  regulations  defines  what  transactions  are  excluded 
from  the  definition  of  a  transfer.  Section  4.03  outlines  the  criteria  used  to  determine  whether 
or  not  a  transaction  constitutes  a  transfer  of  control.  In  its  Notice,  the  Commission  proposed 
to  eliminate  both  of  these  sections. 

B.  Comments 

11.  At  the  public  hearing,  the  Barnstable  Committee  stated  that  if  the  Commission 
eliminated  the  definition  of  what  constitutes  a  transfer  of  control,  the  Commission  would  be 
faced  with  questions  from  each  municipality  asking  whether  or  not  a  particular  transaction  by 
its  cable  operator  is  a  transfer  of  control.7  The  Barnstable  Committee  disagreed  with  the 
Commission's  position  that  eliminating  these  regulations  would  streamline  the  transfer  process.8 
Instead,  the  Town  envisioned  a  flood  of  applications  before  the  Commission  for  determination 


6  NECTA  Comments,  p.  2;  Continental  Comments,  p.  2;  Sharon  Committee  Comments, 
dated  August  28,  1995,  p.  1. 

7  Barnstable  Committee  Public  Hearing  Comments. 


of  whether  or  not  a  particular  transaction  constitutes  a  transfer  of  a  license.9  By  written 
comment,  the  Barnstable  Committee  suggested  rewording  the  regulation  to  state  that  FCC 
regulations  and  jurisprudence  shall  determine  whether  or  not  a  particular  transaction  is  a  transfer 
of  a  license.10 

12.  The  Lexington  Committee  noted  that  elimination  of  the  sections  of  the  Commission 
transfer  regulations  which  contain  definitions  would  leave  communities  without  standards  to 
determine  whether  or  not  a  particular  transaction  is  a  transfer  of  ownership.11  The  Lexington 
Committee  further  stated  that  hearings  on  applications  for  transfers  are  a  rare  opportunity  for 
a  community  to  insist  that  the  transferee  comply  with  all  terms  of  the  existing  license.12 

13.  Continental  stated  that  the  elimination  of  Section  4.02  would  result  in  more  work 
for  the  Commission  because  it  would  be  called  upon  to  issue  many  advisory  opinions,  arbitrating 
whether  or  not  a  particular  transaction  is  a  transfer.13  Continental  further  stated  that 
communities  often  have  questions  regarding  a  proposed  corporate  transaction.14  It  was  often 
helpful  to  be  able  to  point  to  regulations  which  define  why  a  particular  transaction  is  or  is  not 
a  transfer,  the  company  noted.15  Therefore,  it  recommended  specific  language  to  exclude  from 
the  definition  of  a  transfer  certain  transactions  between  companies  under  common  control.16 

14.  The  Sharon  Committee  stated  that  the  Commission  could  recommend  to  a 
community  whether  or  not  the  proposed  transferee  has  the  technical  and  financial  capability  to 
perform  the  licensee's  obligations.17  The  Sharon  Committee  further  commented  that  if  a  current 
licensee  requests  to  transfer  its  license  to  another  corporation  and  the  current  licensee  will 
continue  to  offer  cable  services  nationwide,  the  procedure  to  act  on  the  application  for  transfer 
should  be  different  from  the  procedure  used  when  the  transferor  will  cease  doing  business.18 


9  Id. 

10  Barnstable  Committee  Comments,  p.  2. 

11  Lexington  Committee  Comments,  p.  2. 

12  Id.  at  p.  3. 

13  Continental  Public  Hearing  Comments. 

14  Id. 

15  Id. 

16  Continental  Comments,  pp.  2-4. 

17  Sharon  Committee  Comments,  dated  August  28,  1995,  p.  1. 

18  Sharon  Committee  Comments,  dated  Sept.  18,  1995,  pp.  1-2. 


15.  NECTA  stated  that  it  is  important  to  retain  Sections  4.02  and  4.03  because  the 
general  definitions  provide  guidance  to  cable  operators,  issuing  authorities  and  cable 
subscribers.19  NECTA  suggested  specific  language  to  simplify  the  text  of  these  sections  to 
define  the  types  of  transactions  which  would  and  would  not  be  considered  to  be  transfers  of  a 
license.20 

16.  Time  Warner  supported  the  retention  of  Sections  4.02  and  4.03,  and  endorsed  the 
amendments  proposed  by  NECTA.21  Time  Warner  stated  that  the  Commission's  current 
regulations  are  too  broad  and  too  vague,  and  could  include  a  transaction  which  has  "little  day-to- 
day impact  on  the  operations  of  the  cable  system.  .  .  ."22 

17.  Cablevision  supported  retaining  the  regulations  although  in  a  revised  capacity.23 
It  endorsed  NECTA' s  proposed  amendments,  stating  that  these  changes  corrected  defects  in  the 
existing  regulations  by  recognizing  the  variety  of  transactions  that  may  occur  in  a  way  that  the 
existing  regulations  do  not.24  Cablevision  also  stated  NECTA 's  proposed  revisions  offer 
streamlined  definitions  which  follow  existing  Commission  precedent,  are  adaptable  and  yet  are 
precise  enough  to  provide  needed  certainty.25  Cablevision  stated  that  "[t]he  Commission  needs 
to  insure  that  its  definitions  are  not  so  broad  as  to  require  local  review  of  transactions  with  no 
local  effect,  and  that  its  procedures  and  standards  are  not  so  malleable  as  to  permit  local  review 
to  unreasonably  hold  global  transactions  hostage."26 

18.  Mr.  Epstein  stated  that  the  regulatory  parameters  established  by  Sections  4.02  and 
4.03  help  municipalities  define  what  constitutes  a  transfer  since  such  specificity  is  lacking  in 
federal  law.27 


19  NECTA  Comments,  p.  2. 

20  Id.  at  pp.  2-8. 

21  Time  Warner  Comments,  pp.  4-5. 

22  Id.  at  p.  5. 

23  Cablevision  Comments,  p.  8. 

24  Id.  at  pp.  2-4;  8-11. 

25  Id.  at  p.  8. 

26  Id.  at  p.  4. 

27  Peter  J.  Epstein,  Esq.  Comments,  p.  1, 


C.   Discussion 

19.  In  revising  its  regulations,  the  Commission  has  considered  all  the  proposals 
suggested  by  commenters.  It  has  rejected  the  language  proposed  by  the  Barnstable  Committee 
as  being  too  broad.  While  the  Commission  considers  the  FCC  regulations  and  jurisprudence  to 
be  important  factors  in  determining  whether  or  not  a  particular  transaction  rises  to  the  level  of 
a  transfer  for  purposes  of  its  regulations,  simply  citing  that  fact  seems  to  be  only  marginally 
more  helpful  to  the  concerns  of  issuing  authorities  and  cable  operators  than  having  no  definitions 
in  the  regulations. 

20.  The  Commission  has  also  rejected  the  proposal  made  by  the  Sharon  Committee  to 
distinguish  between  transfers  from  companies  that  continue  to  operate  cable  systems  and  those 
that  do  not.  The  Commission  finds  no  rational  basis  for  establishing  different  procedures  for 
transfer  applications  which  are  dependent  on  whether  or  not  the  transferor  continues  to  do 
business  as  a  cable  operator.  The  Commission  has  also  declined  to  revise  its  regulations  to  have 
the  Commission  determine  whether  or  not  the  proposed  transferee  has  the  technical  and  financial 
capability  to  perform  the  licensee's  obligations  as  suggested  by  the  Sharon  Committee. 
Licensing,  license  enforcement,  transfers  and  renewals  are  actions  which  have  historically  been 
conducted  by  issuing  authorities  in  the  affected  franchise  areas.  Appeals  of  actions  taken  by 
issuing  authorities  on  these  matters  may  be  heard  by  the  Commission.28  Because  of  its  appellate 
role,  the  Commission  does  not  believe  it  would  be  appropriate  to  offer  its  opinion  as  to  one  of 
the  particular  elements  under  consideration  by  an  issuing  authority  in  deciding  whether  or  not 
to  consent  to  an  application  for  a  transfer  of  a  license. 

21.  The  Commission  has  decided,  however,  that  eliminating  its  regulations  which 
establish  when  a  transfer  or  transfer  of  control  of  a  license  occurs  would  not  serve  the  public 
interest.  Issuing  authorities  and  cable  operators  alike  have  cited  the  usefulness  of  these 
regulations.29  The  Commission  has,  however,  modified  and  consolidated  its  current  regulations 
in  Sections  4.02  and  4.03  to  streamline  the  transfer  review  process  for  cable  operators  and 
issuing  authorities. 

22.  In  revising  its  regulations,  the  Commission  has  sought  to  adopt  regulations  which 
are  flexible  enough  to  account  for  the  myriad  of  transactions  being  considered  in  the 
telecommunications  industry.  The  Commission  has  adopted  regulations  to  provide  guidance  to 
issuing  authorities,  cable  operators  and  their  attorneys.  While  understanding  the  need  for 
predictability  in  the  regulatory  environment,  the  Commission  finds  that  a  list  enumerating  each 


28 


M.G.L.  ch.  166A,  §  14. 


29  See  generally  Barnstable  Committee  Public  Hearing  Committee  Comments;  Barnstable 
Committee  Comments;  Lexington  Committee  Comments;  Continental  Public  Hearing  Comments; 
Continental  Comments;  NECTA  Comments;  Time  Warner  Comments;  Cablevision  Comments; 
Peter  J.  Epstein,  Esq.  Comments. 


circumstance  in  which  a  transfer  will  or  will  not  occur  is  too  rigid  a  format  for  its  regulations, 
particularly  in  light  of  the  changes  taking  place  in  today's  dynamic  telecommunications  industry. 
Therefore,  the  Commission  today  adopts  regulations  which  are  simple  and  flexible. 

23.  The  Commission  recognizes,  however,  that  municipalities  and  cable  operators  would 
like  to  have  more  specificity  in  the  rules.  Along  with  these  new  regulations,  then,  the 
Commission  is  also  releasing  a  set  of  guidelines  recounting  Commission  precedents  which  will 
provide  issuing  authorities  and  cable  operators  with  a  summary  of  opinions  on  whether  or  not 
a  transfer  has  occurred.  This  list  is  not  intended  to  be  a  static  document,  nor  is  it  intended  to 
list  every  instance  in  which  a  transfer  of  a  license  will  be  found  to  have  occurred.  Rather,  it 
is  intended  to  guide  cable  operators,  issuing  authorities  and  their  attorneys  in  implementing  the 
Commission's  amended  regulations. 

24.  In  addition,  the  Commission  has  included  a  provision  stating  its  authority  to  review 
any  particular  transaction  to  determine  whether  or  not  it  is  a  transfer  of  a  license  or  control 
thereof.  The  following  new  Section  4.01  will  be  used  to  determine  what  is  and  what  is  not  a 
transfer  or  assignment  of  a  license: 

4.01:   Transfer  of  Control 

(1)  A  transaction  through  which  a  person  (or  other  entity),  a 
family  group,  or  a  group  of  persons  (or  entities)  acting  in  concert, 
gains  or  loses  control  of  a  license  or  licensee  shall  constitute  a 
transfer  or  assignment  of  a  license  or  control  thereof  under 
M.G.L.  c.  166A,  §  7. 

(2)  A  transfer  or  assignment  of  a  license  or  control  thereof 
between  commonly  controlled  entities,  between  affiliated 
companies,  or  between  parent  and  subsidiary  corporations,  shall 
not  constitute  a  transfer  or  assignment  of  a  license  or  control 
thereof  under  M.G.L.  c.  166A,  §  7.  Under  this  section,  an 
"affiliated  company"  is  any  person  or  entity  that  directly  or 
indirectly,  or  through  one  or  more  intermediaries,  controls,  is 
controlled  by,  or  is  under  common  control  with  another  person  or 
entity. 

(3)  On  request  of  a  cable  operator,  an  issuing  authority  or  on  its 
own  initiative,  the  Commission  may  determine  whether  or  not  a 
particular  transaction  shall  be  considered  a  transfer  or  assignment 
of  a  license  or  control  thereof  under  M.G.L.  c.  166A,  §  7. 


IV.       APPLICATION  FOR  TRANSFER 

A.  Proposal 

25.  Federal  law  requires  a  cable  operator  to  file  FCC  Form  394  with  the  issuing 
authority.30  In  addition,  under  Section  4.04  of  the  Commission's  regulations,  a  cable  operator 
applying  for  a  transfer  of  a  license  for  a  cable  system  in  Massachusetts  must  also  file  the 
Commission's  standard  license  application  Form  100.  The  Commission  proposed  to  amend  this 
section  to  adopt  FCC  Form  394  as  the  only  form  a  cable  operator  be  required  to  file  in  applying 
for  a  transfer  or  assignment  of  a  license.31 

B.  Comments 

26.  NECTA  agreed  with  the  Commission  that  the  FCC  Form  394  asks  questions  similar 
to  those  in  the  Form  100. 32  It  supported  the  Commission's  proposal  that  FCC  Form  394  be  the 
only  filing  requirement  in  a  transfer  proceeding.33  NECTA  also  suggested  that  in  cases  in 
which  a  proposed  transfer  involves  multiple  communities,  and  each  community's  Form  394 
contains  identical  attachments,  only  one  or  two  copies  of  the  attachments  need  to  be  submitted 
to  the  Commission.34 

27.  Continental  supported  the  elimination  of  the  Form  100,  stating  that  the  filing  of  both 
the  FCC  Form  394  and  Form  100  is  costly  and  inefficient.35  It  cited  its  recent  acquisition  of 
cable  systems  in  Massachusetts,  New  York  and  Rhode  Island.36  Of  the  195  transfer  applications 
it  prepared,  eighty-one  (81)  of  these  applications  were  for  cable  systems  in  Massachusetts.37 
Continental  spent  $24,061  in  printing  costs  alone  in  New  England.38  It  cost  Continental  more 
to  print  and  process  the  Massachusetts  applications  than  it  cost  to  print  and  process  its 


30 


47  C.F.R.  §  76.502. 

31  Notice,  p.  6. 

32  NECTA  Comments,  p.  8. 

33  Id. 

34  Id.  at  p.  9. 

35  Continental  Comments,  p.  5. 
Id.  at  p.  6. 


36 


37 


38 


Id. 
Id. 
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applications  in  any  other  state,  since  Massachusetts  regulations  require  the  filing  of  the  Form  100 
in  addition  to  the  FCC  Form  394.39 

28.  Time  Warner  supported  eliminating  the  filing  of  the  Form  100  as  a  transfer 
application,  stating  that  the  Form  100  is  a  relic  of  an  earlier  era  of  cable  licensing  and  that  there 
is  nothing  relevant  in  Form  100  that  is  not  also  called  for  in  FCC  Form  394 Z0  "Reducing  this 
mountain  [of  paper]  will  reduce  administrative  expense  as  well  as  save  file  drawers  and  trees," 
the  company  noted.41  Time  Warner  mentioned  that  in  its  recent  acquisition  of  cable  systems 
from  Cablevision  Industries,  Inc.  ("CVI"),  its  personnel  spent  over  300  hours  preparing 
applications,  attending  hearings  and  conferring  with  municipal  representatives  and  counsel;  CVI 
personnel  spent  another  500  hours.42 

29.  Cablevision  stated  that  it  "has  not  identified  any  fondness  for  Form  100"  and  it 
"warmly  endorses  the  Commission's  proposal  to  eliminate  the  filing  of  Form  100  with  transfer 
applications  and  the  use  of  only  FCC  Form  394.  "43  In  its  experience,  assembling  a  Form  100 
for  the  first  time  took  its  staff  113.5  hours.44 

30.  The  Sharon  Committee  stated  that  it  recently  received,  as  part  of  the  license  transfer 
requirements,  a  Form  100  and  an  FCC  Form  394  from  CVI  and  Time  Warner.45  The  Sharon 
Committee  concurred  with  the  Commission's  assertion  that  much  of  the  data  contained  in  the 
Form  100  is  redundant  of  the  material  in  the  FCC  Form  394,  and  therefore  one  form  would 
suffice.46 

31.  Mr.  Epstein  noted  that  the  Form  100  financial  information  is  helpful  to  communities 
in  understanding  the  financial  status  of  the  cable  operator  at  the  time  of  transfer.47  He  further 


39  Id. 

40  Time  Warner  Comments,  p.  7. 

41  Id. 

42  Id.  at  p.  3. 

43  Cablevision  Comments,  p.  15. 

44  Id.  at  n.9. 

45  Sharon  Committee  Comments,  dated  August  28,  1995,  p.  2. 

46  Id. 

47  Peter  J.  Epstein,  Esq.  Comments,  p.  1. 


stated  that  FCC  Form  394  does  not  require  the  detailed  information  provided  by  the  Form 
100. 48  He  submitted  that  the  Form  100  should  be  retained  and/or  modified  to  fit  the  transfer 
process.49 

C.  Further  Comments 

32.  Several  commenters  requested  that  the  Commission  adopt  a  regulation  which  states 
that  an  issuing  authority  has  120  days  in  which  to  act  on  an  application  for  a  transfer  of  control 
of  a  license.50  Cablevision  submitted  detailed  comments  which  show  that,  in  its  recent 
experience,  it  has  taken  some  affected  issuing  authorities  between  240  and  270  days  to  take  final 
action  on  Cablevision 's  application  for  a  transfer.51 

33.  In  addition,  Time  Warner  and  Cablevision  stated  that  issuing  authorities  often  delay 
the  process  by  making  requests  for  additional  information.52  Cablevision  stated  delay  can  be 
a  "more  subtle  tool"  issuing  authorities  use  to  induce  promises  from  cable  operators  in  return 
for  action  on  transfer  applications.53  NECTA  expressed  concern  that  an  issuing  authority  might 
incorrectly  assume  that  the  120  day  period  for  acting  on  an  application  for  a  transfer  is 
automatically  tolled  if  it  requests  additional  information.54 

D.  Discussion 

34.  The  Commission  is  instructed  by  M.G.L.  ch.  166A,  §  7  to  prescribe  a  form  for  the 
application  for  a  transfer  of  a  license.  Most  commenters  agreed  that  requiring  a  cable  operator 
to  file  the  Commission's  Form  100  and  the  FCC's  Form  394  application  for  a  transfer  of  a 
license  is  redundant.  Federal  law  already  requires  a  cable  operator  to  file  FCC  Form  394  with 
an  issuing  authority.55  The  Commission  heard  no  overwhelming  support  for  having  both 
forms.  Indeed,  only  one  commenter  recommended  retaining  the  Form  100.  Therefore,  in  order 


48  Id. 

49  Id. 


50  NECTA  Comments,  pp.  9-11;  Time  Warner  Comments,  p.  10;  Cablevision  Comments, 
pp.  6-7,  18-21. 

51  Cablevision  Comments,  p.  7. 

52  Time  Warner  Comments,  pp.  3-4,  8;  Cablevision  Comments,  pp.  18-21. 

53  Cablevision  Comments,  pp.  18-19. 

54  NECTA  Comments,  p.  9. 

55  47  C.F.R.  §  76.502. 
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to  streamline  the  transfer  process  for  both  issuing  authorities  and  for  cable  operators,  the 
Commission  has  determined  that  only  the  FCC  Form  394  will  be  required  to  be  filed  in  a 
transfer  proceeding.  The  Commission  adopts  FCC  Form  394  in  its  current  form  (or  as  it  may 
be  amended  from  time  to  time)  to  be  used  to  transfer  cable  licenses  in  Massachusetts. 

35.  The  Commission  acknowledges  Mr.  Epstein's  concern  that  the  Form  100  requests 
more  detailed  information  in  some  respects  than  does  the  FCC  Form  394.  However,  an  issuing 
authority  which  receives  an  FCC  Form  394  may  ask  questions  about  the  information  contained 
in  the  form.  The  prescription  of  FCC  Form  394  as  the  form  for  requesting  consent  to  a  transfer 
does  not  preclude  the  issuing  authority  from  requesting  additional  information.56 

36.  Also,  pursuant  to  NECTA's  request,  the  Commission  finds  that  the  administrative 
burden  of  photocopying,  transporting  and  storing  duplicate  forms  is  unnecessary.  Therefore, 
if  a  proposed  transfer  involves  multiple  communities  and  the  attachments  to  each  community's 
FCC  Form  394  are  identical,  cable  operators  will  be  required  to  file  only  two  copies  of  the 
attachments  with  the  Commission. 

37.  As  noted  above,  federal  law  now  limits  the  time  for  review  of  an  application  for 
transfer  to  120  days  unless  otherwise  agreed  by  the  cable  operator  and  the  issuing  authority. 
The  FCC  has  also  stated  that  unless  an  FCC  Form  394  is  incomplete,  an  issuing  authority's 
request  for  additional  information  will  not  toll  this  period.57 

38.  The  Commission  has  consistently  held  that  issuing  authorities  have  60  days  to  hold 
a  hearing  on  an  application  for  a  transfer  and  another  60  days  in  which  to  take  final  action  on 
the  application.58  However,  commenters  have  stated  that  few  transfer  proceedings  are 
completed  within  this  time  frame.59  Therefore,  in  response  to  commenters'  concerns  that 
issuing  authorities  rarely  act  on  transfer  applications  promptly,  and  as  an  acknowledgement  that 
federal  law  controls  this  issue,  the  Commission  adopts  regulations  which  bind  issuing  authorities 
to  act  within  120  days.  The  Commission  also  adopts  regulations  which  state  that  as  long  as  the 
FCC  Form  394  is  complete,  requests  for  additional  information  will  not  toll  this  period. 


56  Report  and  Order  and  Further  Notice  of  Proposed  Rulemaking,  Horizontal  and  Vertical 
Ownership  Limits,  MM  Docket  No.  92-264  (released  July  23,  \992>){" Report  and  Order"),  \\ 
85-86,  Appendix  B,  Instructions  for  Completion  of  FCC  Form  394,  p.  1,  B;  see  also 
Memorandum  Opinion  and  Order  on  Reconsideration  of  the  First  Report  and  Order,  Horizontal 
and  Vertical  Ownership  Limits,  MM  Docket  No.  92-264  (released  January  30,  1995)(  "Order  on 
Reconsideration"),  \  50. 

57  Report  and  Order,  \\  84-86;  see  also  Order  on  Reconsideration,  \\  50-53. 

58  Teleprompter  of  Worcester,  Inc.  v.  Auburn,  CATV  Docket  No.  A-37  (May  17,  1983). 

59  Time  Warner  Comments,  pp.  8-10;  Cablevision  Comments,  pp.  18-21. 
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39.  The  new  Section  4.02  of  the  Commission's  regulations  will  read  as  follows: 

4.02:   Application  for  Transfer 

(1)  An  applicant  for  transfer  or  assignment  of  a  license  or  control 
thereof  shall  file  with  the  affected  community  Federal 
Communications  Commission  Form  394,  as  it  may  be  amended 
from  time  to  time,  accompanied  by  the  required  $100  application 
fee.  As  such  application  is  received,  it  shall  be  made  available  for 
public  inspection  in  the  city  or  town  clerk's  office  during  regular 
business  hours  and  for  reproduction  at  a  reasonable  fee. 
Simultaneously  with  the  community  filing,  the  applicant  shall  file 
a  copy  of  any  such  FCC  Form  394  with  the  Commission.  In 
instances  in  which  there  are  several  affected  communities,  and  the 
FCC  Form  394  for  each  one  contains  identical  attachments,  an 
applicant  may  file  just  two  sets  of  attachments  with  the  FCC  Form 
394  filed  with  the  Commission. 

(2)  The  issuing  authority  shall  have  120  days  from  the  filing  of  a 
completed  FCC  Form  394  to  take  final  action  on  it.  Requests  for 
additional  information  by  the  issuing  authority  will  not  toll  the  120 
day  review  period  unless  the  issuing  authority  and  the  applicant 
agree  to  an  extension  of  time. 

V.        HEARING  AND  NOTICE  REQUIREMENTS 

A.  Proposal 

40.  Section  4.05  of  the  Commission's  regulations  contains  notice  and  hearing 
requirements  for  transfer  proceedings.  In  its  Notice,  the  Commission  proposed  to  replace  the 
words  "reasonable  time",  which  appear  in  the  first  sentence  of  its  regulations,  with  the  words 
"60  days".60  Next,  the  Commission  proposed  to  revise  the  last  paragraph  of  Section  4.05 
which  states  that  the  issuing  authority  "shall  make  provision  for"  either  a  stenographic  or  audio 
recording  of  the  transfer  hearing(s).  The  Commission  proposed  to  replace  this  language  with 
"may  choose  the  recording  methodology  of  either".61 

B.  Comments 

41.  NECTA  and  Continental  supported  the  Commission's  timetable  proposal.  Each  also 


60  Notice,  p.  7. 

61  Id.  at  pp.  7-8. 
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requested  that  the  use  of  videotape  as  a  third  method  of  recording  hearings  be  incorporated  into 
the  regulations.62  In  addition,  Continental  requested  that  the  Commission  delete  the 
requirement  that  a  transfer  application  be  on  file  for  30  days  prior  to  a  public  hearing.63 

42.  The  Barnstable  Committee  stated  that  given  the  federal  time  frame  of  120  days 
during  which  an  issuing  authority  must  act  on  a  request  for  transfer,  it  is  reasonable  to  adopt  a 
regulation  requiring  that  the  municipality  hold  a  hearing  promptly.64 

43.  The  Sharon  Committee  stated  that  it  might  be  better  to  amend  the  regulation  to 
require  a  hearing  within  60  days  "if  the  licensor  holds  such  hearing".65  This  change  could  be 
made  because,  according  to  the  Sharon  Committee,  the  issuing  authority  could  use  the  120  day 
period  to,  by  default,  allow  the  transfer  to  take  place  pursuant  to  federal  law  without  a  public 
hearing.66 

C.   Discussion 

44.  The  Commission's  proposal  to  define  the  phrase  "reasonable  time"  in  which  to  hold 
a  public  hearing  stems  from  the  Commission's  experience  in  interpreting  this  language.  The 
Commission  has  long  held  that  this  "reasonable  time"  is  60  days.67  None  of  the  commenters 
objected  to  this  change  in  the  regulations.  Therefore,  rather  than  include  the  vague  phrase 
"reasonable  time",  the  Commission  clarifies  its  regulation  by  changing  this  language  to  "60 
days".  This  period  of  time  also  fits  neatly  within  the  federal  law  allowing  an  issuing  authority 
120  days  from  the  filing  of  the  application  in  which  to  act.  It  gives  issuing  authorities  60  days 
in  which  to  hold  a  public  hearing  and  an  additional  60  days  in  which  to  render  a  decision.  The 
Commission  finds  that  clarifying  this  regulation  will  assist  issuing  authorities  in  understanding 
their  responsibility  to  promptly  hold  a  public  hearing. 

45.  The  Commission  recognizes  that  technological  changes  have  occurred  since  its 
regulations  were  last  revised.  Issuing  authorities  may  now  want  to  preserve  the  record  of  any 
transfer  hearing  on  video  tape.  The  Commission  finds  this  method  of  record  keeping  acceptable 


62  Continental  Comments,  pp.  7-8;  NECTA  Comments,  p.  11. 

63  Continental  Comments,  p.  7. 

64  Barnstable  Public  Hearing  Comments. 

65  Sharon  Committee  Comments,  dated  August  28,  1995,  p.  2. 

66  Id. 

67  Teleprompter  of  Worcester,  Inc.  v.  Auburn,  CATV  Docket  No.  A-37  (May  17,  1983). 
See  also  Commission  Clarification  of  Certain  Transfer  Application  Issues,  Bulletin  87-1 
(November  25,  1987),  pp.  2-4. 
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for  these  purposes.     Therefore,  it  has  modified  its  regulations  to  include  videotaping  as  a 
possible  method  of  recording  a  public  hearing  in  a  transfer  proceeding. 

46.  The  Commission  finds  that  the  request  of  the  Sharon  Committee  to  make  the 
Commission's  regulations  reflect  that  an  issuing  authority  could  fail  to  hold  a  public  hearing  and 
allow  the  transfer  to  occur  as  a  result  of  its  inaction  would  not  be  consistent  with  state  law. 
M.G.L.  ch.  166A,  §  7  states,  in  part,  that  no  transfer  of  a  license  or  control  thereof  may  occur 
without  the  consent  of  the  issuing  authority  "[whose]  consent  shall  be  given  only  after  a  hearing 
.  .  .  ."  The  Commission  will  not  adopt  regulations  which,  on  their  face,  conflict  with  its 
enabling  statute. 

47.  Because  of  the  120  day  time  frame  for  final  action  on  a  transfer  application,  the 
Commission  finds  that  the  requirement  that  a  transfer  application  be  on  file  for  30  days  prior  to 
a  public  hearing  is  too  restrictive.  The  notice  provisions  of  the  Commission's  regulations  will 
require  at  least  14  days  to  pass  between  the  filing  of  the  application  and  the  public  hearing.  The 
Commission  finds  this  to  be  a  sufficient  period  of  time  for  interested  parties  to  review  the 
transfer  application.  Therefore,  in  an  effort  to  give  issuing  authorities  more  flexibility  in 
scheduling  public  hearings,  the  Commission  has  deleted  the  requirement  that  transfer  applications 
must  be  on  file  for  30  days  prior  to  a  public  hearing. 

48.  The  Commission,  on  its  own  initiative,  has  made  two  other  small  changes  in  its 
hearing  and  notice  requirement  regulations.  In  reviewing  this  section  of  its  regulations,  the 
Commission  found  ambiguity  in  the  time  frame  of  the  cablecasting  requirements.  Therefore, 
to  clarify  this  portion  of  its  regulations,  the  Commission  has  amended  the  rules  to  indicate  that 
cablecasting  should  occur  twice  in  each  of  the  two  weeks  preceding  the  public  hearing.  This 
amendment  includes  no  substantive  change  in  the  cablecasting  requirement.  The  Commission 
has  adopted  language  identical  to  the  language  found  in  the  hearing  and  notice  requirements  of 
its  rate  regulations.  In  addition,  the  Commission  found  that  the  language  allowing  an  issuing 
authority  to  require  broadcast  of  the  hearing  notice  on  television  is  redundant.  That  requirement 
is  a  relic  of  an  era  when  penetration  rates  for  cable  television  were  much  lower  than  they  are 
today.    Therefore,  the  Commission  has  removed  this  language  from  its  regulations. 

49.  The  changes  noted  above  have  been  incorporated,  and  the  new  Section  4.03: 
Hearing  and  Notice  Requirements  will  read: 

4.03:   Hearing  and  Notice  Requirements 

Within  60  days  after  the  filing  of  the  application,  the  issuing 
authority  shall  hold  public  hearing(s)  to  consider  the  desirability  of 
approving  the  transfer.  The  issuing  authority  shall  insure  that  the 
transferor  and  transferee,  residents,  and  other  interested  parties  are 
afforded  full  and  fair  opportunity  to  be  heard.  Notice  of  such 
hearing(s)  shall  explicitly  call  attention  to  the  availability  of  the 
application  for  public  inspection. 
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The  notice  of  the  public  hearing  shall  identify  its  time,  place  and 
purpose.  The  notice  shall  be  published  in  a  newspaper  of  general 
circulation  in  the  city  or  town  once  in  each  of  two  successive 
weeks,  the  first  publication  being  not  less  than  14  days  before  the 
day  of  any  such  hearing(s).  If  there  is  no  newspaper  in  the  city  or 
town,  the  issuing  authority  shall  post  such  notices  in  a  conspicuous 
place  in  the  city  or  town  hall  not  less  than  14  days  before  the  day 
of  the  hearing(s). 

Within  an  area  served  by  an  operating  cable  system  and  having 
cablecasting  facilities,  the  licensee  shall  cablecast  the  notice  (or  a 
concise  summary)  over  its  facilities  at  least  twice  a  week,  on 
separate  days,  during  each  of  the  two  weeks  preceding  the  hearing 
date.  The  notice  shall  be  cablecast  at  times  most  likely  to  reach 
the  maximum  viewing  audience.  The  log  of  the  cablecasts  shall  be 
incorporated  in  the  record  of  any  hearing  conducted  pursuant  to 
207  CMR  4.00.  The  issuing  authority  may  also  require  the  notice 
(or  a  concise  summary)  to  be  broadcast  on  radio  at  such  times,  and 
with  such  frequency,  as  the  issuing  authority  deems  appropriate  to 
serve  the  public  interest. 

The  issuing  authority  shall  provide  for  a  stenographic,  video  or 
other  tape  record  of  the  hearing(s).  The  issuing  authority  may 
choose  the  recording  methodology.  The  applicant  shall  bear  the 
cost  of  the  recording. 

VI.       ISSUING  AUTHORITY  REPORT 

A.  Proposal 

50.  The  Commission  proposed  to  amend  Section  4.06  of  its  regulations  to  require  the 
issuing  authority  only  to  inform  the  Commission  in  writing  of  final  action  taken  on  any  FCC 
Form  394  filed  with  the  issuing  authority  within  10  days  of  such  final  action  being  taken.68 
This  change  would  eliminate  the  need  for  the  issuing  authority  to  issue  a  statement  of  reasons 
for  consenting  to  the  transfer  and  citing  the  "specific  benefits"  to  the  community  of  the  transfer. 

B.  Comments 

51.  The  Sharon  Committee  stated  that  a  copy  of  the  issuing  authority  report  within  10 


68  Notice,  p.  9. 
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days  of  final  transfer  action  is  reasonable.69 

52.  NECTA  and  Continental  requested  that  in  addition  to  the  proposed  amendment,  this 
section  should  include  language  that  requires  an  issuing  authority  denying  an  application  for  a 
transfer  to  include  a  statement  of  reasons  for  denying  the  application.70 

53.  Mr.  Epstein  commented  that  it  is  not  unreasonable  to  require  the  cable  operator  to 
identify  what  "specific  benefits"  are  received  by  the  residents  of  a  community  during  a 
transfer.71 

C.   Discussion 

54.  In  its  experience,  the  Commission  has  found  that  the  "specific  benefits"  language 
in  its  regulations  has  created  confusion.  Often,  issuing  authorities  are  unsure  of  how  to  interpret 
these  words  or  interpret  them  to  mean  that  some  "additional  benefit"  must  be  extracted  from  the 
cable  operator  in  exchange  for  the  consent  to  the  transfer  application.72  In  many  instances,  the 
statement  of  reasons  for  consenting  to  a  transfer  is  a  rote  recitation  by  the  issuing  authority.  In 
transactions  involving  many  communities,  often  the  issuing  authority  reports  are  drafted  by  a 
single  attorney  for  the  cable  company  and  are  not  specific  to  any  community.  Alternatively,  the 
Commission  receives  requests  from  issuing  authorities  for  "forms"  of  other  issuing  authorities' 
reports  to  use  in  drafting  their  own  reports.  The  Commission  finds  that  in  the  current 
telecommunications  environment,  it  is  less  helpful  to  know  why  a  transaction  was  approved  than 
that  it  was  approved.  Therefore,  the  Commission  has  excluded  the  language  of  "specific 
benefits"  from  the  amended  regulations.  The  Commission  will  require  only  a  brief  statement 
from  the  issuing  authority  approving  an  application  for  a  transfer.  In  addition,  the  Commission 
finds  that  requiring  an  issuing  authority  which  is  denying  an  application  to  file  a  statement  of 
reasons  with  the  Commission  will  assist  the  Commission  in  its  appellate  role  under  M.G.L.  ch. 
166A,  §  14. 

55.  Therefore,  the  Commission's  new  Section  4.05  will  read: 

4.05:   Issuing  Authority  Report 

Within  10  days  of  taking  final  action  on  any  FCC  Form  394,  the 
issuing  authority  shall  send  the  Commission  a  letter  summarizing 
the  action  taken.    If  an  issuing  authority  denies  the  application,  it 

69  Sharon  Committee  Comments,  dated  August  28,  1995,  p.  2. 

70  Continental  Comments,  p.  8;  NECTA  Comments,  p.  12. 

71  Peter  J.  Epstein,  Esq.  Comments,  p.  2. 

72  See  Cablevision  Comments,  pp.  7-8;  16-17;  Time  Warner  Comments,  p.  3. 
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shall  set  forth  a  detailed  statement  of  reasons  for  the  denial  in  the 
letter  to  the  Commission. 

Vn.      OTHER  ISSUES 

A.   Standards  for  Transfer  Approval 

1.  Comments 

56.  In  its  comments,  NECTA  stated  that  the  Commission  should  consider  adopting  a 
regulation  which  would  outline  for  issuing  authorities  the  standard  by  which  they  review  an 
application  for  a  transfer  of  a  license.73  It  also  proposed  adopting  regulations  to  state  that  the 
transfer  process  is  not  the  appropriate  proceeding  in  which  to  consider  any  license  renewal 
proposal  or  to  propose  amendments  to  the  existing  license.74 

57.  Similarly,  Time  Warner  and  Cablevision  stated  that  the  Commission  should  amend 
its  regulations  to  include  language  establishing  a  standard  of  review  for  issuing  authorities  to  use 
in  reviewing  an  application  for  the  transfer  of  a  license.75  Both  companies  asserted  that  often 
issuing  authorities  attempt  to  negotiate  for  new  license  provisions  during  the  transfer 
proceedings.76  Cablevision  stated  that  issuing  authorities  have  made  efforts  to  obtain  additional 
channels,  facilities,  staffing  or  financial  contributions  for  access  or  I-Nets  in  addition  to  the 
existing  license  requirements.77 

2.  Discussion 

58.  The  Commission  has  long  held  that  the  scope  of  an  issuing  authority's  review  should 
be  limited  to  the  applicant's  legal,  technical,  financial  and  managerial  qualifications  to  perform 
under  the  existing  license.78  The  Commission  has  held  that  during  the  transfer  process,  the 
underlying  concern  should  be  to  provide  the  issuing  authority  with  the  opportunity  to  determine 


73  NECTA  Comments,  pp.  12-13. 

74  Id. 

75  Time  Warner  Comments,  p.  9;  Cablevision  Comments,  pp.  15-16. 

76  Time  Warner  Comments,  pp.  3,  9;  Cablevision  Comments,  p.  16. 

77  Cablevision  Comments,  p.  17. 

78  See  Bay  Shore  Cable  TV  Associates  v.  Weymouth,  CATV  Docket  No.  A-55  (November 
13,  1985). 
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whether  the  transferee  can  "step  into  the  shoes"  of  the  transferor.79  In  making  this 
determination,  the  relevant  factors  to  consider  are  the  transferee's  financial  capability, 
management  and  technical  expertise,  character  and  experience.80  Accordingly,  the  transfer 
review  process  is  not  the  proceeding  in  which  to  amend  the  original  terms  of  the  license.81 
Indeed,  different  regulations  apply  when  negotiating  a  license  or  amending  a  license.82 
Therefore,  pursuant  to  Commission  precedent  and  to  facilitate  the  transfer  process,  the 
Commission  adopts  regulations  which  establish  a  standard  of  review  to  guide  issuing  authorities 
in  reviewing  transfer  applications. 

59.  The  following  regulation  is  incorporated  as  Section  4.04  of  the  Commission's 
regulations: 

4.04;   Standard  of  Review 

(1)  In  reviewing  an  application  for  a  transfer  or  assignment  of  a 
license  or  control  thereof,  an  issuing  authority  shall  consider  only 
the  transferee's 

(a)  management  experience, 

(b)  technical  expertise, 

(c)  financial  capability,  and 

(d)  legal  ability 

to  operate  a  cable  system  under  the  existing  license. 

(2)  As  part  of  an  issuing  authority's  review  of  an  application  for 
a  transfer  or  assignment  of  a  license  or  control  thereof,  an  issuing 
authority  shall  not  propose  amendments  to  or  renegotiate  the  terms 
of  the  existing  license  or  any  license  renewal  proposal. 

B.    Waiver  Authority 

60.  The  Commission's  role  must  be  flexible  given  the  current  trends  of  the 
telecommunications  industry.  Trying  to  craft  and  interpret  transfer  regulations  at  a  time  when 
technologies,  corporate  structures,  and  industries  are  changing  and  converging  is  difficult.  The 
Commission  has  determined,  therefore,  that  it  is  prudent  to  establish  a  waiver  provision  in  its 
transfer  regulations,  similar  to  the  waiver  provision  included  in  other  sections  of  its  regulations. 


79  Id.  at  p.  3. 

80  Id. 

81  Id. 

82  207  CMR  3.00;  Licensing;  207  CMR  5.00;  Amendment  of  a  Final  License;  207  CMR 
8.00;  License  Renewals. 

18 


This  provision  will  allow  the  Commission  the  necessary  flexibility  to  evaluate  novel 
circumstances  surrounding  transfer  proceedings.  For  example,  NECTA  proposed  adding  the 
phrase  "controlled  by  the  licensee"  after  the  words  "having  cablecasting  facilities"  in  the  Hearing 
and  Notice  Requirements  section  of  the  regulations.83  NECTA  stated  that  in  recent  transfer 
proceedings,  questions  about  the  cablecasting  notice  requirement  were  raised  in  communities  in 
which  the  cablecasting  facilities  were  not  under  the  control  of  the  cable  operator.84  Although 
the  Commission  declined  to  amend  its  regulations  in  this  way,  this  is  the  type  of  situation  in 
which  the  Commission  might  use  its  waiver  authority  to  assure  the  cable  operator  and  the  issuing 
authority  that  notice  of  the  public  hearing  was  adequate  despite  any  failure  to  cablecast  notice 
as  required  by  the  Commission's  regulations.  Other,  more  fundamental  concerns,  may  also  arise 
requiring  use  of  the  waiver  authority. 

61.  The  following  language  will  be  incorporated  into  the  Commission's  regulations  as 
Section  4.06: 

4.06:   Waiver 

Consistent  with  the  public  interest,  upon  receipt  of  a  request  from 
an  issuing  authority,  a  cable  operator,  or  upon  its  own  initiative, 
the  Commission  may,  waive  any  particular  provision  of  these 
regulations  for  good  cause  shown. 

C.   Ownership 

62.  At  the  public  hearing,  the  Barnstable  Committee  requested  that  the  Commission 
propose  or  adopt  regulations  regarding  the  concentration  of  cable  system  ownership.85  The 
Barnstable  Committee  stated  that  the  concentration  of  ownership  is  falling  into  the  hands  of  a 
few  cable  companies.86  It  asserted  that  this  type  of  consolidation  will  result  in  less  diversity 
of  programming  offered  and  lack  of  effective  competition.87  The  Barnstable  Committee 
requested  that  the  Commission  consider  the  language  in  the  1992  Cable  Act  which  grants  the 
Commission  jurisdiction  to  establish  a  limit  on  the  concentration  of  cable  system  ownership  and 
establish  a  limit  of  the  number  of  homes  statewide  any  cable  operator  can  serve. 


83  NECTA  Comments,  p.  11. 

84  Id. 


85  Barnstable  Committee  Public  Hearing  Comments.     See  also  Barnstable  Committee 
Comments,  pp.  2-3. 

86  Id.  at  p.  3. 

87  Id. 
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63.  The  Commission  appreciates  the  Barnstable  Committee's  concerns.  However,  the 
Barnstable  Committee's  proposal  goes  beyond  the  scope  of  this  rulemaking.  Consequently,  the 
issue  of  ownership  concentration  will  not  be  addressed  in  this  Report  and  Order  nor  will  the 
Commission,  at  this  time,  issue  a  Further  Notice  of  Proposed  Rulemaking  with  regard  to  this 
issue. 


Vm.    ORDER 

64.    Accordingly,  after  due  notice  and  hearing,  it  is  hereby, 

ORDERED:  That  the  Commission's  current  regulations  in  207  CMR  4.01  through  4.06 
are  hereby  amended  by  the  regulations  adopted  in  this  Report  and  Order 
and  the  new  regulations  shall  be  effective  upon  publication  in  the 
Massachusetts  Register. 


By  Order  of  the  Massachusetts 
Cable  Television  Commission* 


l/l/A  C_  )  YJtZLe. 


John  D.  Patrone 
Commissioner 


Date:    November  27,  1995 


•  Formally,  the  "Massachusetts  Community  Antenna  Commission"  under  M.G.L.  ch.  166A,  §2. 


207  CMR:   COMMUNITY  ANTENNA  TELEVISION  COMMISSION 
207  CMR  4.00:  TRANSFER  OR  ASSIGNMENT  OF  CONTROL  OF  A  FINAL  LICENSE 


Section 

4.01:  Transfer  of  Control 

4.02:  Application  for  Transfer 

4.03:  Hearing  and  Notice  Requirements 

4.04:  Standard  of  Review 

4.05:  Issuing  Authority  Report 

4.06:  Waiver 


4.01:   Transfer  of  Control 

(1)  A  transaction  through  which  a  person  (or  other  entity),  a  family  group,  or  a 
group  of  persons  (or  entities)  acting  in  concert,  gains  or  loses  control  of  a  license 
or  licensee  shall  constitute  a  transfer  or  assignment  of  a  license  or  control  thereof 
under  M.G.L.  c.  166A,  §  7. 

(2)  A  transfer  or  assignment  of  a  license  or  control  thereof  between  commonly 
controlled  entities,  between  affiliated  companies,  or  between  parent  and  subsidiary 
corporations,  shall  not  constitute  a  transfer  or  assignment  of  a  license  or  control 
thereof  under  M.G.L.  c.  166A,  §  7.  Under  this  section,  an  "affiliated  company" 
is  any  person  or  entity  that  directly  or  indirectly,  or  through  one  or  more 
intermediaries,  controls,  is  controlled  by,  or  is  under  common  control  with 
another  person  or  entity. 

(3)  On  request  of  a  cable  operator,  an  issuing  authority  or  on  its  own  initiative, 
the  Commission  may  determine  whether  or  not  a  particular  transaction  shall  be 
considered  a  transfer  or  assignment  of  a  license  or  control  thereof  under  M.G.L. 
c.  166A,  §  7. 


4.02:   Application  for  Transfer 

(1)  An  applicant  for  transfer  or  assignment  of  a  license  or  control  thereof  shall 
file  with  the  affected  community  Federal  Communications  Commission  Form  394, 
as  it  may  be  amended  from  time  to  time,  accompanied  by  the  required  $100 
application  fee.  As  such  application  is  received,  it  shall  be  made  available  for 
public  inspection  in  the  city  or  town  clerk's  office  during  regular  business  hours 


and  for  reproduction  at  a  reasonable  fee.  Simultaneously  with  the  community 
filing,  the  applicant  shall  file  a  copy  of  any  such  FCC  Form  394  with  the 
Commission.  In  instances  in  which  there  are  several  affected  communities,  and 
the  FCC  Form  394  for  each  one  contains  identical  attachments,  an  applicant  may 
file  just  two  sets  of  attachments  with  the  FCC  Form  394  filed  with  the 
Commission. 

(2)  The  issuing  authority  shall  have  120  days  from  the  filing  of  a  completed  FCC 
Form  394  to  take  final  action  on  it.  Requests  for  additional  information  by  the 
issuing  authority  will  not  toll  the  120  day  review  period  unless  the  issuing 
authority  and  the  applicant  agree  to  an  extension  of  time. 


4.03:   Hearing  and  Notice  Requirements 

Within  60  days  after  the  filing  of  the  application,  the  issuing  authority  shall  hold 
public  hearing(s)  to  consider  the  desirability  of  approving  the  transfer.  The 
issuing  authority  shall  insure  that  the  transferor  and  transferee,  residents,  and 
other  interested  parties  are  afforded  full  and  fair  opportunity  to  be  heard.  Notice 
of  such  hearing (s)  shall  explicitly  call  attention  to  the  availability  of  the 
application  for  public  inspection. 

The  notice  of  the  public  hearing  shall  identify  its  time,  place  and  purpose.  The 
notice  shall  be  published  in  a  newspaper  of  general  circulation  in  the  city  or  town 
once  in  each  of  two  successive  weeks,  the  first  publication  being  not  less  than  14 
days  before  the  day  of  any  such  hearing(s).  If  there  is  no  newspaper  in  the  city 
or  town,  the  issuing  authority  shall  post  such  notices  in  a  conspicuous  place  in  the 
city  or  town  hall  not  less  than  14  days  before  the  day  of  the  hearing(s). 

Within  an  area  served  by  an  operating  cable  system  and  having  cablecasting 
facilities,  the  licensee  shall  cablecast  the  notice  (or  a  concise  summary)  over  its 
facilities  at  least  twice  a  week,  on  separate  days,  during  each  of  the  two  weeks 
preceding  the  hearing  date.  The  notice  shall  be  cablecast  at  times  most  likely  to 
reach  the  maximum  viewing  audience.  The  log  of  the  cablecasts  shall  be 
incorporated  in  the  record  of  any  hearing  conducted  pursuant  to  207  CMR  4.00. 
The  issuing  authority  may  also  require  the  notice  (or  a  concise  summary)  to  be 
broadcast  on  radio  at  such  times,  and  with  such  frequency,  as  the  issuing 
authority  deems  appropriate  to  serve  the  public  interest. 

The  issuing  authority  shall  provide  for  a  stenographic,  video  or  other  tape  record 
of  the  hearing(s).  The  issuing  authority  may  choose  the  recording  methodology. 
The  applicant  shall  bear  the  cost  of  the  recording. 


4.04:   Standard  of  Review 

(1)  In  reviewing  an  application  for  a  transfer  or  assignment  of  a  license  or  control 
thereof,  an  issuing  authority  shall  consider  only  the  transferee's 

(a)  management  experience, 

(b)  technical  expertise, 

(c)  financial  capability,  and 

(d)  legal  ability 

to  operate  a  cable  system  under  the  existing  license. 

(2)  As  part  of  an  issuing  authority's  review  of  an  application  for  a  transfer  or 
assignment  of  a  license  or  control  thereof,  an  issuing  authority  shall  not  propose 
amendments  to  or  renegotiate  the  terms  of  the  existing  license  or  any  license 
renewal  proposal. 


4.05:   Issuing  Authority  Report 

Within  10  days  of  taking  final  action  on  any  FCC  Form  394,  the  issuing  authority 
shall  send  the  Commission  a  letter  summarizing  the  action  taken.  If  an  issuing 
authority  denies  the  application,  it  shall  set  forth  a  detailed  statement  of  reasons 
for  the  denial  in  the  letter  to  the  Commission. 


4.06:   Waiver 

Consistent  with  the  public  interest,  upon  receipt  of  a  request  from  an  issuing 
authority,  a  cable  operator,  or  upon  its  own  initiative,  the  Commission  may, 
waive  any  particular  provision  of  these  regulations  for  good  cause  shown. 


REGULATORY  AUTHORITY 

207  CMR  4.00:   M.G.L.  c.  166A,  §§  7  and  16. 
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To  assist  municipalities  and  cable  operators  in  the  transfer  process,  the  Commission  has 
determined  that  the  following  particular  circumstances  did  or  did  not  constitute  a  transfer  of 
control: 


I.   TRANSFERS  OF  CONTROL 

•  The  acquisition  of  a  50%  interest  in  the  licensee  constitutes  a  transfer.    (April  11,  1986). 

•  A  transfer  occurs  when  the  purchase  of  65  %  of  the  stock  of  the  company  which  controls  the 
license  is  made.    (April  6,  1988). 

•  A  joint  venture  which  results  in  situations  in  which  the  licensee  cannot  act  without  consent 
of  the  other  entity  may  be  a  transfer.    (November  25,  1994). 


H.   NOT  A  TRANSFER  OF  CONTROL 

•  The  merger  of  a  parent  company  and  a  wholly  owned  subsidiary  is  not  an  assignment  or 
transfer  of  control,  therefore,  no  action  need  be  taken.    (January  14,  1976). 

•  A  lien  and  security  interest  in  a  license  and  pledging  stock  of  the  licensee  to  a  bank  is  not  a 
transfer.    (December  15,  1976). 

•  An  increase  in  the  majority  control  of  licensee's  parent  company  is  not  a  change  of  control 
of  the  licensee  and,  therefore,  is  not  a  transfer.    (May  10,  1977). 

•  A  partnership  that  acquires  licenses  by  dissolving  a  wholly  owned  subsidiary  is  not  a  transfer. 
However,  an  operator  is  advised  to  seek  re-executed  licenses  from  the  towns  affected. 
(December  24,  1982). 

•  The  consolidation  of  some  of  a  company's  licenses  under  a  new  entity,  both  of  which  are 
wholly  owned  subsidiaries  of  the  parent  company,  is  not  a  transfer.    However,  it  is  strongly 
urged  that  affected  issuing  authorities  be  notified.   (February  11,  1983). 

•  When  a  transfer  is  not  required  but  the  company  submits  a  transfer  application  "in  interest  of 
keeping  an  open  line  of  communications,"  the  issuing  authority  is  not  required  nor  prohibited 
from  acting  on  it.    (January  16,  1986). 


•  The  merger  of  a  parent  and  a  subsidiary  is  not  a  transfer.    (July  13,  1987;  August  5,  1987). 

•  The  transfer  of  ownership  interests  to  a  wholly  owned  subsidiary  is  not  a  transfer  of  control. 
The  transfer  of  general  partnership  interests  to  a  corporation  may  be  a  transfer.  (November 
4,  1987). 

•  A  new  partnership  agreement  entered  into  by  the  licensee's  parent  which  allows  for  additional 
investment  by  existing  partners  and/or  investment  by  other  partners  is  not  a  transfer  of  control. 
Future  changes  may  trigger  transfer  regulations;  any  future  changes  in  ownership  should  be 
considered  in  total  with  the  initial  partnership  agreement.    (January  28,  1992;  February  25, 
1992). 

•  The  assignment  of  licenses  between  limited  partnerships  with  the  same  general  and  limited 
partners  is  not  a  transfer.    (March  25,  1993). 


